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Tax Shelter Disclosure Statenents

AGENCY: Internal Revenue Service (IRS), Treasury.

ACTI ON:  Tenporary regul ati ons.

SUMMVARY: These tenporary regul ations nodify the rules
relating to the filing by certain taxpayers of a disclosure
statenment with their Federal tax returns under section 6011(a)
and include conform ng changes to the rules relating to the
registration of confidential corporate tax shelters under
section 6111(d). These regul ations affect taxpayers
participating in reportable transactions and persons
responsi ble for registering confidential corporate tax
shelters. The text of these tenporary regul ations al so serves
as the text of the proposed regulations set forth in the
notice of proposed rul emaking on this subject in the Proposed
Rul es section of this issue of the Federal Register.

DATES: Effective Date: These tenporary regul ations are

effective January 1, 2003.



Applicability Date: For dates of applicability, see

§1.6011-4T(h), §20.6011-4T(b), §25.6011-4T(b), §31.6011-4T(b),
§53. 6011-4T(b), §54.6011-4T(b), §56.6011-4T(b), and §301.6111-
2T(h).

FOR FURTHER | NFORMATI ON CONTACT: Tara P. Volungis, Danielle M
Gimm or Charlotte Chyr, 202-622-3070 (not a toll-free
nunber) .

SUPPLEMENTARY | NFORMATI ON:

Paperwor k Reducti on Act

These regul ati ons are being issued without prior notice
and public procedure pursuant to the Adm nistrative Procedure
Act (5 U.S.C. 553). For this reason, the collections of
information contained in these regul ati ons have been revi ewed
and, pending receipt and eval uation of public coments,
approved by the O fice of Managenment and Budget under control
nunbers 1545-1685 and 1545-1687. Responses to these
collections of informati on are mandatory.

An agency may not conduct or sponsor, and a person i s not
required to respond to, a collection of information unless the
coll ection of information displays a valid OVMB control nunber.

For further information concerning these collections of
i nformation, and where to submt comments on the collections
of information and the accuracy of the estinmated burden, and

suggestions for reducing this burden, please refer to the



preanble to the cross-referencing notice of proposed
rul emaki ng published in the Proposed Rules section of this
i ssue of the Federal Register.

Books and records relating to a collection of information
must be retained as long as their contents may becone materi al
in the adm nistration of any internal revenue |law. GCenerally,
tax returns and tax return information are confidential, as
required by 26 U S.C. 6103.

Backgr ound

Thi s docunent anends 26 CFR parts 1 and 301 to provide
modi fied rules relating to the disclosure of reportable
transactions by certain taxpayers on their Federal inconme tax
returns under section 6011 and includes conform ng changes to
the rules regarding the registration of confidential corporate
tax shelters under section 6111. This docunent also anends 26
CFR parts 20, 25, 31, 53, 54, and 56 to provide rules for
pur poses of estate, gift, enploynent, and pension and exenpt
organi zati ons excise taxes requiring the disclosure of listed
transactions by certain taxpayers on their Federal tax returns
under section 6011.

On February 28, 2000, the IRS issued tenporary and
proposed regul ati ons regardi ng sections 6011 and 6111 (TD

8877, REG 103735-00; TD 8876, REG 110311-98)) (the February
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2000 regul ations). The February 2000 regul ati ons were
published in the Federal Register (65 FR 11205, 65 FR 11269;
65 FR 11215, 65 FR 11272) on March 2, 2000. On August 11,
2000, the I RS issued tenporary and proposed regul ati ons

modi fyi ng the rul es under sections 6011 and 6111 (TD 8896,

REG 103735- 00, REG 110311-98) (the August 2000 regul ations).
The August 2000 regul ations were published in the Federal

Regi ster (65 FR 49909, 65 FR 49955) on August 16, 2000. On
August 2, 2001, the IRS issued tenporary and proposed
regul ati ons nodi fying the rules under sections 6011 and 6111
(TD 8961, REG 103735-00, REG 110311-98) (the August 2001

regul ations). The August 2001 regul ati ons were published in

t he Federal Register (66 FR 41133, 66 FR 41169) on August 7,
2001. On June 14, 2002, the IRS issued tenporary and proposed
regul ati ons nodi fying the rules under sections 6011 and 6111
(TD 9000, REG 103735-00, REG 110311-98) (the June 2002

regul ations). The June 2002 regul ations were published in the

Federal Register (67 FR 41324, 67 FR 41362) on June 18, 2002.

The rul es under sections 6011, 6111, and 6112 for
di scl osure, registration, and |list maintenance are intended to
provide the I RS and Treasury with information needed to

eval uate potentially abusive transactions. The IRS and
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Treasury have consi dered and eval uated conpliance with those
rul es, and have determ ned that certain additional changes to
the current tenporary and proposed regul ati ons are necessary
to inprove conpliance and to carry out the purposes of
sections 6011, 6111, and 6112. On March 20, 2002, Treasury
released its Plan to Conbat Abusive Tax Avoi dance Transacti ons
(PO 2018), which describes changes to the rul es under sections
6011, 6111, and 6112 that will establish a nore effective
di scl osure regi me and i nprove conpliance. See
http://ww. treas. gov/ press/rel eases/ po2018. ht m

The amended tenporary regul ati ons under section 6011
revise the categories of transactions that nust be disclosed
on returns. Certain conform ng changes are being nade to the
tenporary regul ati ons under section 6111. Concurrent wth
t hese anmended tenporary regul ati ons under sections 6011 and
6111, the IRS and Treasury are publishing el sewhere in this
i ssue of the Federal Register tenporary regul ations under
section 6112. The amendnents to the tenporary regul ations
under section 6112 generally require organi zers and sellers
(material advisors) to maintain lists of persons for
transactions required to be regi stered under section 6111 and
for reportable transactions subject to disclosure under

8§1.6011-4T, 20.6011-4T, 25.6011-4T, 31.6011-4T, 53.6011-4T,
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54.6011-4T, or 56.6011-4T.

Pendi ng | egislation would nodify section 6111 to require
registration of transactions that are required to be disclosed
under section 6011. The IRS and Treasury intend to revise the
regul ati ons under section 6111 when such legislation is
enact ed.

Expl anati on of Provisions
1. In Generd

Section 1.6011-4T generdly providesthat certain taxpayers must disclose their direct or
indirect participation in reportable transactions when they file their Federa income tax returns. Under
the current temporary regulations, in the case of a partnership or an S corporation that participatesin a
listed transaction, that partnership or S corporation must disclose its participation and the partners and
shareholders d'so must disclose their participation in the listed transaction. A reportable transaction is
ether: (1) aligted transaction, or (2) atransaction that meets two of five characteridtics, satisfiesa
projected tax effect test, and does not satisfy any of the exceptions provided in the regulations. The
IRS and Treasury have found that taxpayers are interpreting the five characteristics in an overly narrow
manner and are interpreting the exceptionsin an overly broad manner.

These new temporary regulations provide more objective rules. The regulations redefine a
reportabl e transaction as a transaction that satisfies any one of six categories of transactions. The
regulations aso eliminate the projected tax effect test and the genera exceptions. The six categories of

reportable transactions are: listed transactions, confidentia transactions, transactions with contractua



protection, loss transactions, transactions with a significant book-tax difference, and transactions
involving abrief asset holding period. Further, the new temporary regulations require disclosure of
participation in reportable transactions by dl direct and indirect participants. Disclosure must be made
on Form 8886, “ Reportable Transaction Disclosure Statement”, which will be available when these

regulations become effective.

A provision has been added to 81.6011-4T all ow ng
t axpayers to request a ruling as to whether a transaction nust
be di scl osed under 81.6011-4T. A transaction will not be
considered a reportable transaction, or will be excluded from
any individual category of reportable transaction, if the
Comm ssi oner nmakes a determ nation, by published guidance,
i ndi vidual ruling under 81.6011-4T, or otherw se, that the
transaction is not subject to the disclosure requirenents of
81.6011-4T. While sonme exceptions to the disclosure
requirenments are included in these regulations, the IRS and
Treasury specifically request coments on particul ar types of
transactions that should be either treated as not subject to
t he di sclosure requirenments of 81.6011-4T or excluded from an
i ndi vi dual category of reportable transaction.

The maj or changes to the categories of reportable

transacti ons are discussed bel ow.

2. Confidentia Transactions




A confidentid transaction is atransaction that is offered under conditions of confidentidity,
unless the presumption in the regulations regarding written authorization to disclose the structure and tax
agpects of the transaction is satisfied. These regulations clarify, however, that the presumption is
avallable only in cases in which the written authorization to disclose is effective without limitation of any
kind from the commencement of discussons.

3. Loss Transactions

A losstransactionis any transaction resulting in, or that is reasonably expected to reault in, a
loss under section 165 of at least: $10 million in any single taxable year or $20 million in any
combination of taxable yearsfor corporations, $5 million in any single taxable year or $10 million in any
combination of taxable yearsfor partnerships or S corporations, whether or not any losses flow through

to one or more partnersor shareholders;, $2 million in any single taxable
year or $4 mllion in any conbination of taxable years for

i ndividuals or trusts, whether or not any |osses flow through
to one or nore beneficiaries; and $50,000 in any single

t axabl e year for individuals or trusts, whether or not the

| oss flows through froman S corporation or partnership, if
the loss arises with respect to a section 988 transaction (as
defined in section 988(c)(1) relating to foreign currency
transactions). |In determ ning the nonetary thresholds, the
amount of a section 165 loss is adjusted for any sal vage val ue
and for any insurance or other conpensation received.

However, a section 165 | oss does not take into account
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of fsetting gains or other incone or limtations.

A section 165 loss includes an anount deducti bl e by
virtue of a provision that treats a transaction as a sale or
ot her disposition, or otherwise results in a deduction under
section 165. A section 165 loss includes, for exanple, a | oss
resulting froma sale or exchange of a partnership interest
under section 741 and a loss resulting froma section 988
transaction. Under these regulations, casualty | osses and
| osses resulting frominvoluntary conversions are not subject
to the disclosure requirenents under 81.6011-4T.

The I RS and Treasury al so are considering addi ng two
ot her exceptions. One exception would be for |osses resulting
froma sale of securities on an established securities market
within the neaning of 81.7701-1(b), but only if the amunt of
basis used in conmputing the anount of the loss is equal to the
amount of cash paid by the taxpayer for the securities. The
ot her potential exception would be for |osses clained under
section 475(a) or section 1296(a). The IRS and Treasury
specifically request comments on whet her these or other
exceptions should be added to the regul ati ons.

4, Transactions with a Significant Book-Tax Difference

A transaction with a significant book-tax difference is a

transacti on where the treatment for Federal incone tax
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pur poses of any itemor itens fromthe transaction differs, or
is reasonably expected to differ, by nore than $10 mllion on
a gross basis fromthe treatnment of the itemor itens for book
pur poses in any taxable year. When making this determ nation,
of fsetting itens are not netted for either tax or book
pur poses. Book incone is determ ned by applying U S
generally accepted accounting principles (GAAP) for worl dw de
i ncone.

This category of transaction generally applies to
t axpayers that are reporting conpani es under the Securities
Exchange Act of 1934 (15 USCS 78a) (and rel ated busi ness
entities) and to business entities that have $100 million or
nore in gross assets. Specific rules are provided for
t axpayers that file consolidated returns, foreign persons,
di sregarded entities, partnerships, and sharehol ders of
certain foreign corporations. For exanple, where a taxpayer
is considered to participate in a transaction indirectly
t hrough a partnership or foreign corporation, items fromthe
transaction that otherwi se may be considered itens of the
partnership or foreign corporation (for tax or book purposes)
are treated as itens of the taxpayer (to the extent of the
taxpayer’'s allocable share). The nmere fact that an item may

be reported by different persons for tax and book purposes
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(e.g., on the taxpayer’s U S. tax return and on the entity’'s
books and records), wi thout nore, is not considered a
significant book-tax difference in such cases. Instead, the

t axpayer nust test such itenms for a book-tax difference in the
sane manner as itens froma transaction in which the taxpayer
participated directly.

The regul ations provide various exceptions for this
category of transaction. The IRS and Treasury specifically
request comments on the exceptions and whet her other
exceptions shoul d be provi ded.

5. Transactions I nvolving a Brief Asset Hol ding Period

A transaction involving a brief asset holding period is a
transaction resulting in, or that is reasonably expected to
result in, a tax credit exceedi ng $250, 000 (including a
foreign tax credit) if the underlying asset giving rise to the
credit is held by the taxpayer for |ess than 45 days. For
pur poses of determ ning the holding period, the principles in
section 246(c)(3) and (c)(4) apply.

6. Application of Section 6011 to Estate, G ft, Enpl oynent,
and Pensi on and Exenpt Organi zations Excise Taxes

A listed transaction that involves Federal estate, gift,
enpl oynment, or pension or exenpt organi zations excise taxes
must be disclosed in accordance with published gui dance
identifying such transaction as a |isted transacti on.
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Ef fective Date

These regul ations apply to transactions entered into on
or after January 1, 2003.
Speci al Anal yses

It has been determ ned that this Treasury decision is not
a significant regulatory action as defined in Executive Order
12866. Therefore, a regulatory assessnent is not required.
It al so has been determ ned that section 553(b) of the
Adm ni strative Procedure Act (5 U.S.C. chapter 5) does not
apply to these regul ations. Because no notice of proposed
rul emaki ng is required, the provisions of the Regul atory
Flexibility Act (5 U S.C. chapter 6) do not apply. Pursuant
to section 7805(f) of the Internal Revenue Code, these
regul ations will be submtted to the Chief Counsel for
Advocacy of the Small Business Adm nistration for coment on
their inmpact on small business.
Drafting Information

The princi pal authors of these regulations are Tara P.
Vol ungis, Danielle M Gimm and Charlotte Chyr, O fice of the
Associ ate Chief Counsel (Passthroughs and Special |ndustries).

However, other personnel fromthe IRS and Treasury Depart ment

participated in their devel opnent.

Li st of Subjects

-12-



26 CFR Part 1

| ncone taxes, Reporting and recordkeepi ng requirenents.

26 CFR Part 20

Estate tax, Reporting and recordkeeping requirenents.

26 CFR Part 25

G ft taxes, Reporting and recordkeepi ng requirenents.

26 CFR Part 31

Enpl oynent taxes, |Inconme taxes, Penalties, Pensions,
Rail road retirement, Reporting and recordkeepi ng requirenents,
Soci al security, Unenpl oynment conpensati on.

26 CFR Part 53

Exci se taxes, Foundations, Investnents, Lobbying,
Reporting and recordkeepi ng requirenments.

26 CFR Part 54

Exci se taxes, Pensions, Reporting and recordkeeping
requi rements.

26 CFR Part 56

Exci se taxes, Lobbying, Nonprofit organizations,
Reporting and recordkeepi ng requirenments.

26 CFR Part 301

Adm ni strative practice and procedure, Enploynment taxes,
Estate taxes, Excise taxes, G ft taxes, |Incone taxes,

Penal ties, Reporting and recordkeeping requirenents.
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Adoption of Amendnments to the Regul ations

Accordingly, 26 CFR parts 1, 20, 25, 31, 53, 54, 56, and
301 are anmended as foll ows:
PART 1--1 NCOVE TAXES

Paragraph 1. The authority citation for part 1 continues
to read in part as follows:

Aut hority: 26 U. S.C. 7805 * * *

Par. 2. Section 1.6011-4T is revised to read as foll ows:

81.6011-4T Requirenent of statenment disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. Every taxpayer that has partici pated,

directly or indirectly, in a reportable transaction within the
nmeani ng of paragraph (b) of this section nmust attach to its
return for the taxable year described in paragraph (e) of this
section a disclosure statement in the form prescribed by
paragraph (d) of this section. The fact that a transaction is
a reportable transaction shall not affect the |egal

determ nati on of whether the taxpayer’s treatnent of the
transaction i s proper.

(b) Reportable transactions— (1) In general. A reportable

transaction is a transaction described in any of the
par agraphs (b)(2) through (7) of this section. The term

transaction includes all of the factual elenments relevant to
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the expected tax treatnment of any investnment, entity, plan, or
arrangenent, and includes any series of steps carried out as
part of a plan, and any series of substantially sim|lar
transactions entered into in the sane taxable year. There are
si x categories of reportable transactions: |isted
transactions, confidential transactions, transactions wth
contractual protection, |oss transactions, transactions with a
significant book-tax difference, and transactions involving a
bri ef asset hol ding peri od.

(2) Listed transactions. A listed transaction is a

transaction that is the sane as or substantially simlar to
one of the types of transactions that the Internal Revenue
Service has determned to be a tax avoi dance transacti on and
identified by notice, regulation, or other form of published
gui dance as a listed transacti on.

(3) Confidential transactions— (i) In general. A

confidential transaction is a transaction that is offered
under conditions of confidentiality. All the facts and
circunmstances relating to the transaction will be considered
when determ ni ng whether a transaction is offered under
conditions of confidentiality, including the prior conduct of
the parties. |If a taxpayer’s disclosure of the structure or

tax aspects of the transaction is linmted in any way by an
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express or inplied understanding or agreenent with or for the
benefit of any person who makes or provides a statenent, oral
or witten, (or for whose benefit a statenent is made or
provided) as to the potential tax consequences that may result
fromthe transaction, a transaction is considered offered
under conditions of confidentiality, whether or not such
under st andi ng or agreenent is legally binding. A transaction
also will be considered offered under conditions of
confidentiality if the taxpayer knows or has reason to know
that the taxpayer’s use or disclosure of information relating
to the structure or tax aspects of the transaction is limted
in any other manner (such as where the transaction is clained
to be proprietary or exclusive) for the benefit of any person,
ot her than the taxpayer, who nmakes or provi des a statenent,
oral or witten, (or for whose benefit a statenent is made or
provided) as to the potential tax consequences that may result
fromthe transaction.

(ii) Privilege. A taxpayer’'s privilege to maintain the
confidentiality of a communication relating to a reportable
transaction in which the taxpayer m ght participate or has
agreed to participate, including a taxpayer’s confidenti al
communi cation with the taxpayer’s attorney, is not itself a

condition of confidentiality.
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(iii) Securities |aw exception. A transaction is not

consi dered offered under conditions of confidentiality if

di scl osure of the structure or tax aspects of the transaction
is subject to restrictions reasonably necessary to conply with
federal or state securities |aws and such disclosure is not
otherwise limted.

(iv) Presunption. Unless the facts and circunstances

i ndi cate otherwi se, a transaction is not considered offered
under conditions of confidentiality if every person who nakes
or provides a statenent, oral or witten, (or for whose
benefit a statement is nmade or provided) as to the potenti al
tax consequences that may result fromthe transaction,

provi des express witten authorization to the taxpayer
permtting the taxpayer (and each enpl oyee, representative, or
ot her agent of such taxpayer) to disclose to any and all
persons, without |limtation of any kind, the structure and tax
aspects of the transaction, and all materials of any kind

(i ncludi ng opinions or other tax analyses) that are provided
to the taxpayer related to such structure and tax aspects.
This presunption is available only in cases in which the
written authorization to disclose is effective w thout
[imtation of any kind fromthe comencenent of discussions.

(4) Transactions with contractual protection. A
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transaction with contractual protection is a transaction for
whi ch the taxpayer has obtained or been provided with
contractual protection against the possibility that part or

all of the intended tax consequences fromthe transaction wl|l
not be sustained, including, but not limted to, recission
rights, the right to a full or partial refund of fees paid to
any person, fees that are contingent on the taxpayer’s
realization of tax benefits fromthe transaction, insurance
protection with respect to the tax treatnent of the
transaction, or a tax indemity or simlar agreenment (other
than a customary indemity provided by a principal to the
transaction that did not participate in the pronotion or
offering of the transaction to the taxpayer). Notw thstanding
the foregoing, a transaction will not be considered to have
contractual protection solely because the issuer of a debt
instrunent agrees to pay additional interest to conpensate the
hol der of such debt instrument for w thholding tax inposed on
interest paid on the debt instrument, or because the

requi renent to pay such additional interest entitles the

i ssuer to redeem the debt instrunment.

(5) Loss transactions--(i) In general. A loss transaction

is any transaction resulting in, or that is reasonably

expected to result in, a taxpayer claimng a | oss under
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section 165 of at | east--

(A) $10 million in any single taxable year or $20 nmillion
in any conbi nation of taxable years for corporations;

(B) $5 million in any single taxable year or $10 mllion
in any conbi nation of taxable years for partnerships or S
cor porations, whether or not any |losses flow through to one or
nore partners or sharehol ders;

(C) $2 mllion in any single taxable year or $4 mllion
in any conbi nation of taxable years for individuals or trusts,
whet her or not any | osses flow through to one or nore
beneficiaries; or

(D) $50,000 in any single taxable year for individuals or
trusts, whether or not the loss flows through froman S
corporation or partnership, if the loss arises with respect to
a section 988 transaction (as defined in section 988(c) (1)
relating to foreign currency transactions).

(ii) Section 165 |l oss. (A) For purposes of this section,

in determning the thresholds in paragraph (b)(5)(i) of this
section, the anmount of a section 165 loss is adjusted for any
sal vage value and for any insurance or other conpensation
received. See 81.165-1(c)(4). However, a section 165 |oss
does not take into account offsetting gains or other incone or

limtations. For exanple, a section 165 | oss does not take
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into account the limtation in section 165(d)(relating to
wagering | osses) or the limtations in sections 165(f), 1211,
and 1212 (relating to capital | osses).

(B) For purposes of this section, a section 165 |oss
i ncludes an anount deductible by virtue of a provision that
treats a transaction as a sale or other disposition, or
otherwi se results in a deduction under section 165. A section
165 | oss includes, for exanple, a loss resulting froma sale
or exchange of a partnership interest under section 741 and a
| oss resulting froma section 988 transaction.

(iii1) Exceptions. Transactions that result in the

follow ng | osses under section 165 are not |oss transactions
under this paragraph (b)(5)--
(A) Aloss fromfire, storm shipweck, or other
casualty, or fromtheft, as defined in section 165(c)(3); or
(B) Aloss froma conpulsory or involuntary conversion as
described in section 1231(a)(3)(A)(ii) and section
1231(a) (4)(B).

(6) Transactions with a significant book-tax difference—-

(i) In general. A transaction with a significant book-tax

difference is a transaction where the treatnment for Federal
i ncome tax purposes of any itemor itenms fromthe transaction

differs, or is reasonably expected to differ, by nore than $10
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mllion on a gross basis fromthe treatnent of the item or
items for book purposes in any taxable year. For purposes of
this determ nation, offsetting items shall not be netted for
ei ther tax or book purposes. For purposes of this paragraph
(b)(6), book incone is determ ned by applying U S. generally
accepted accounting principles (GAAP) for worldw de incone.
Adjustnments to any reserve for taxes are disregarded for

pur poses of determ ning the book-tax difference.

(ii) Applicability—(A) In general. This paragraph (b)(6)

applies only to—-

(1) Taxpayers that are reporting conmpani es under the
Securities Exchange Act of 1934 (15 USCS 78a) and rel ated
busi ness entities (as described in section 267(b) or 707(b));
or

(2) Business entities that have $100 mllion or nore in
gross assets (the assets of all related business entities (as
defined in section 267(b) or 707(b)) nust be aggregated).

(B) Consolidated returns. For purposes of this paragraph

(b)(6), in the case of taxpayers that are nmenbers of a group
of affiliated corporations filing a consolidated return,
transacti ons solely between or anmong nenmbers of the group wll
be di sregarded. Moreover, where two or nore nenbers of the

group participate in a transaction that is not solely between
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or anmong nenbers of the group, itens shall be aggregated (as
if such menbers were a single taxpayer), but any offsetting
items shall not be netted.

(C) Foreign persons. In the case of a taxpayer that is a

foreign person (other than a foreign corporation that is
treated as a donestic corporation for Federal tax purposes
under section 269B, 953(d), 1504(d) or any other provision of
the Internal Revenue Code), only assets that are U S. assets
under 81.884-1(d) shall be taken into account for purposes of
paragraph (b)(6)(ii)(A)(2) of this section, and only
transactions that give rise to incone that is effectively
connected with the conduct of a trade or business within the
United States (or to | osses, expenses, or deductions allocated
or apportioned to such incone) shall be taken into account for
pur poses of this paragraph (b)(6).

(D) Omers of disregarded entities. In the case of an

eligible entity that is disregarded as an entity separate from
its owner for Federal tax purposes, itens of inconme, |oss,
expense, or deduction that otherwi se are considered itens of
the entity for book purposes shall be treated as itens of its
owner, and itens arising fromtransactions between the entity
and its owner shall be disregarded, for purposes of this

par agraph (b)(6).
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(E) Partners of partnerships. In the case of a taxpayer

that is a nmenber or a partner of an entity that is treated as
a partnership for Federal tax purposes, items of income, |oss,
expense, or deduction that are allocable to the taxpayer for
Federal tax purposes but otherw se are considered itens of the
entity for book purposes shall be treated as itens of the

t axpayer, for purposes of this paragraph (b)(6).

(F) Shareholders of certain foreign corporations. To the

extent that a taxpayer is considered under paragraph
(c)(3)(i1) of this section to have indirectly participated in
a transaction to which a foreign corporation is a direct
party, all itenms fromthe transaction that otherw se are
considered itens of the foreign corporation for Federal tax
pur poses or book purposes shall be considered itens of the

t axpayer for purposes of this paragraph (b)(6).

(ii1) Exceptions. Itenms listed in paragraphs

(b)(6)(iiti)(A) through (M of this section are not itemnms for
whi ch reporting is required under this paragraph (b)(6).

(A) Itens to the extent a book | oss or expense is
reported before or without a | oss or deduction for Federal
i ncome tax purposes.

(B) Itenms to the extent inconme or gain for Federal incone

tax purposes is reported before or w thout book income or
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gai n.

(C) Depreciation, depletion, and anortization relating
solely to differences in nethods, lives (for exanple, useful
lives, recovery periods), or conventions.

(D) Bad debts or cancell ation of indebtedness incone.

(E) Federal, state, local, and foreign taxes.

(F) Conpensation of enpl oyees and i ndependent
contractors, including stock options and pensi ons.

(G Itens that for Federal tax purposes cannot be
deducted or capitalized, such as certain paynents for neals
and entertai nnent, and certain fines and penalties.

(H) Charitable contributions of cash or tangible
property.

(I') Tax exenpt interest, including nmunicipal bond
i nterest.

(J) Dividends, including amounts treated as divi dends
under section 78, distributions of previously taxed incone
under sections 959 and 1293, and incone inclusions under
sections 551, 951, and 1293.

(K) I'tems resulting fromtransactions under section 1033.

(L) Gains and | osses arising under section 475 or section
1296.

(M Section 481 adjustnents.
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(7) Transactions involving a brief asset hol ding period.

A transaction involving a brief asset holding period is a
transaction resulting in, or that is reasonably expected to
result in, a tax credit exceedi ng $250, 000 (including a
foreign tax credit) if the underlying asset giving rise to the
credit is held by the taxpayer for |ess than 45 days. For
pur poses of determ ning the holding period, the principles in
section 246(c)(3) and (c)(4) apply.

(8) Exceptions—- (i) In general. A transaction will not be

considered a reportable transaction, or will be excluded from
any individual category of reportable transaction under

par agraphs (b)(2) through (7) of this section, if the
Comm ssi oner nmakes a determ nation, by published guidance,

i ndi vi dual ruling under paragraph (f) of this section, or

ot herwi se, that the transaction is not subject to the
reporting requirenents of this section.

(ii) Special rules for RICs. For purposes of this

section, a regulated investnent conpany as defined in section
851 is not required to disclose transactions described in
par agraph (b)(5) or (6) of this section.

(c) Definitions. For purposes of this section, the

following terns are defined as foll ows:

(1) Taxpayer. The term taxpayer means any person
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described in section 7701(a)(1), including S corporations.

The term taxpayer also includes, unless specifically provided
el sewhere in this section, an affiliated group of corporations
that joins in the filing of a consolidated return under
section 1501.

(2) Corporation. When used specifically in this section,

the term corporation neans an entity that is required to file

a return for a taxable year on any 1120 series form or
successor form excluding S corporations.

(3) Indirect participation—- (i) In general. A taxpayer

will have indirectly participated in a reportable transaction
if the taxpayer’'s Federal tax liability is affected (or in the
case of a partnership or an S corporation, if a partner’s or
sharehol der’s Federal tax liability is reasonably expected to
be affected) by the transaction even if the taxpayer is not a
direct party to the transaction (e.g., the taxpayer
participates as a partner in a partnership, as a sharehol der
in an S corporation, or through a trust or a controlled
entity). Moreover, a taxpayer will have indirectly
participated in a reportable transaction if the taxpayer knows
or has reason to know that the tax benefits claimed fromthe

t axpayer’'s transaction are derived froma reportable

transacti on.
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(ii) Sharehol ders of foreign corporations—(A) In

general. A taxpayer that is a shareholder in a foreign
corporation will not be considered to have participated
indirectly in a transaction to which the foreign corporation
is a direct party nerely because the taxpayer is a sharehol der
in the foreign corporation unless the taxpayer is a reporting

shar ehol der (as defined in paragraph (c)(3)(ii)(B) of this

section) and the transaction either is described in any of the
par agraphs (b)(2) through (5) or in paragraph (b)(7) of this
section, or reduces or elimnates an incone inclusion that

ot herwi se woul d be required under section 551, 951, or 1293.

(B) Reporting sharehol der. For purposes of paragraph

(c)(3)(it)(A) of this section, the termreporting sharehol der

means a United States sharehol der (as defined in section
551(a)) in a foreign personal holding conpany (as defined in
section 552), a United States shareholder (as defined in
section 951(b)) in a controlled foreign corporation (as
defined in section 957), or a 10 percent sharehol der (by vote
or value) of a qualified electing fund (as defined in section
1295) .

(iii) Exanple. The follow ng exanple illustrates the
provi si ons of paragraph (c)(3)(i) of this section:

Exanpl e. Notice 95-53 (1995-2 C.B. 334) (see
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8601. 601(d)(2) of this chapter), describes a |lease stripping
transaction in which one party (the transferor) assigns the
right to receive future paynents under a | ease of tangible
property and receives consideration which the transferor
treats as current incone. The transferor later transfers the
property subject to the lease in a transaction intended to
gqualify as a substituted basis transaction, for exanple, a
transaction described in section 351. In return, the
transferor receives stock (with | ow value and high basis) from
the transferee corporation. The transferee corporation clains
t he deductions associated with the high basis property subject
to the |l ease. The transferor and transferee corporation have
directly participated in the listed transaction. If the
transferor subsequently transfers the high basis/|ow val ue
stock to a taxpayer in another transaction intended to qualify
as a substituted basis transaction and the taxpayer uses the
stock to generate a loss, and if the taxpayer knows or has
reason to know that the tax |loss clainmd was derived fromthe
| ease stripping transaction, then the taxpayer is indirectly
participating in a reportable transaction. Accordingly, the

t axpayer nust disclose the reportable transaction and the
manner of the taxpayer’s indirect participation in the

reportable transaction under the rules of this section.
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(4) Substantially simlar. The term substantially simlar

i ncludes any transaction that is expected to obtain the sane
or simlar types of tax consequences and that is either
factually simlar or based on the sane or simlar tax
strategy. Receipt of an opinion regarding the tax
consequences of the transaction is not relevant to the
determ nati on of whether the transaction is the sane as or
substantially simlar to another transaction. Further, the

term substantially simlar must be broadly construed in favor

of disclosure. The follow ng exanples illustrate situations
where a transaction is the same as or substantially simlar to
a listed transaction under paragraph (b)(2) of this section.
(Such transactions may al so be reportable transacti ons under
par agraphs (b)(3) through (7) of this section.) The follow ng
exanples illustrate the provisions of this paragraph (c)(4):
Exanple 1. Notice 2000-44 (2000-2 C.B. 255) (see
8601. 601(d)(2) of this chapter), sets forth a |isted
transaction involving offsetting options transferred to a
partnership where the taxpayer clains basis in the partnership
for the cost of the purchased options but does not adjust
basi s under section 752 as a result of the partnership’s
assunmption of the taxpayer’s obligation with respect to the

options. Transactions using short sales, futures, derivatives
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or any other type of offsetting obligations to inflate basis
in a partnership interest would be the same as or
substantially simlar to the transaction described in Notice
2000-44. Moreover, use of the inflated basis in the
partnership interest to dimnish gain that woul d ot herwi se be
recogni zed on the transfer of a partnership asset would al so
be the sanme as or substantially simlar to the transaction
descri bed in Notice 2000-44.

Exanple 2. Notice 2001-16 (2001-1 C. B. 730) (see
8601.601(d)(2) of this chapter), sets forth a |listed
transaction involving a seller (X) who desires to sell stock
of a corporation (T), an internediary corporation (M, and a
buyer (Y) who desires to purchase the assets (and not the
stock) of T. Magrees to facilitate the sale to prevent the
recognition of the gain that T would otherwi se report. Notice
2001- 16 describes M as a nenber of a consolidated group that
has a loss within the group or as a party not subject to tax.

Transactions utilizing different internediaries to prevent
the recognition of gain would be the same as or substantially
simlar to the transaction described in Notice 2001-16. An
exanple is a transaction in which Mis a corporation that does
not file a consolidated return but which buys T stock,

liquidates T, sells assets of T to Y, and offsets the gain
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recogni zed on the sale of those assets with currently
generated | osses.

(d) Form and content of disclosure statenent. The IRS
will release Form 8886, “Reportable Transaction Discl osure
Statenment” (or a successor form, for use by taxpayers in
accordance with this paragraph (d). A taxpayer required to
file a disclosure statement under this section nust file a
conpl eted Form 8886 in accordance with the instructions to the
form The form nmust be attached to the appropriate tax
returns as provided in paragraph (e) of this section. If a
copy of a disclosure statenment is required to be sent to the
O fice of Tax Shelter Analysis (OTSA) under paragraph (e) of
this section, it nust be sent to: Internal Revenue Service
LM PFTG OTSA, Large & M d-Size Business Division, 1111
Constitution Ave., NW, Washi ngton, DC 20224, or to such other
address as provided by the Conm ssioner.

(e) Tine of providing disclosure--(1) In general. The

di sclosure statenment for a reportable transacti on nust be
attached to the taxpayer’s Federal inconme tax return for each
t axabl e year for which the taxpayer’s Federal inconme tax
liability is affected by the taxpayer’s participation in the
transaction. In addition, a copy of the disclosure statenent
must be sent to OTSA at the sane tinme that any disclosure
statenent is first filed with the taxpayer’s Federal incone
tax return. |If a reportable transaction results in a |oss
which is carried back to a prior year, the disclosure
statenment for the reportable transaction nust be attached to
t he taxpayer's application for tentative refund or anmended

Federal inconme tax return for that prior year. In the case of
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a taxpayer that is a partnership or S corporation, the

di sclosure statenment for a reportable transacti on nust be
attached to the partnership’s or S corporation’s Federal
income tax return for each taxable year ending with or within
t he taxabl e year of any partner or sharehol der whose incone
tax liability is affected or is reasonably expected to be
affected by the partnership’s or S corporation’s participation
in the transaction. |If a transaction becones a reportable
transaction (e.g., the transaction subsequently becones one
identified in published guidance as a |listed transaction
descri bed in paragraph (b)(2) of this section, or there is a
change in facts affecting the expected Federal incone tax
effect of the transaction such that the transaction is
reportabl e under any of the paragraphs (b)(5) through (7)) on
or after the date the taxpayer has filed the return for the
first taxable year for which the transaction affected the

t axpayer’s or a partner’s or a shareholder’s Federal incone
tax liability, the disclosure statenment nust be filed as an
attachnment to the taxpayer’s Federal incone tax return next
filed after the date the transaction becones a reportable
transaction (whether or not the transaction affects the

t axpayer’s or any partner’s or sharehol der’s Federal incone

tax liability for that year). The taxpayer must disclose the
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transaction in the time and manner provided for under the
provi sions of this section regardl ess of whether the taxpayer
al so plans to disclose the transaction under other published
gui dance, for exanple, Rev. Proc. 94-69 (1994-2 C. B. 804) (see
8§601. 601(d) (2) of this chapter).

(2) Exanple. The follow ng exanple illustrates the
application of this paragraph (e):

Exanpl e. In January of 2003, F, a donestic cal endar year
corporation, enters into a transaction that F reasonably
expects will result in an $8 mllion section 165 loss in a
single year and a $15 nmillion section 165 | oss over a
conbi nati on of years. Assunme that the transaction is not a
transaction described in any of the paragraphs (b)(2) through
(7) of this section, and, therefore, is not a reportable
transacti on under paragraph (b) of this section. On March 1
2005, the I RS publishes a notice identifying the transaction
as a listed transaction described in paragraph (b)(2) of this
section. Thus, upon issuance of the notice, the transaction
beconmes a reportable transaction described in paragraph (b) of
this section. F is required to file Form 8886 for the
transaction as an attachment to F's next filed Federal incone
tax return. If F' s 2004 Federal income tax return has not
been filed on or before the date the Service identifies the
transaction as a listed transaction, the disclosure statenent
must be attached to F's 2004 return and at that tine a copy of
the form nust be sent to OTSA

(f) Rulings and protective disclosures— (1) Requests for

ruling. If a taxpayer is uncertain whether a transaction nust
be di scl osed under this section, that taxpayer may, on or
before the date that disclosure would otherw se be required
under this section, submt a request to the IRS for a ruling

as to whether the transaction is subject to the disclosure
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requi renments of this section. |If the request fully discloses
all relevant facts relating to the transaction, the potenti al
obligation of that taxpayer to disclose the transaction wll
be suspended during the period that the ruling request is
pending and, if the I RS subsequently concl udes that the
transaction is a reportable transaction subject to disclosure
under this section, until the 60th day after the issuance of
the ruling (or, if the request is wthdrawn, 60 days after the
date that the request is wthdrawn).

(2) Protective disclosures. If a taxpayer is uncertain

whet her a transaction nust be disclosed under this section,
the taxpayer may di sclose the transaction in accordance with
the requirements of this section, and indicate on the

di scl osure statenent that the taxpayer is uncertain whether
the transaction is required to be disclosed under this section
and that the disclosure statenent is being filed on a
protective basis.

(g) Retention of docunents. The taxpayer nust retain a

copy of all docunents and other records related to a
transaction subject to disclosure under this section that are
material to an understanding of the facts of the transacti on,
the expected tax treatnent of the transaction, or the

t axpayer’'s decision to participate in the transaction. Such
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documents nmust be retained until the expiration of the statute
of limtations applicable to the final taxable year for which
di scl osure of the transaction was nade in accordance with the
requi rements of this section. (This docunent retention
requirenment is in addition to any docunent retention

requi renents that section 6001 generally inposes on the

t axpayer.) Such docunents generally include, but are not
limted to, the following: marketing materials related to the
transaction; witten anal yses used in decision-naking rel ated
to the transacti on; correspondence and agreenments between the
t axpayer and any advi sor, |ender, or other party to the
reportable transaction that relate to the transacti on;
document s di scussing, referring to, or denonstrating the tax
benefits arising fromthe reportable transaction; and
docunments, if any, referring to the business purposes for the
reportable transaction.

(h) Effective dates. This section applies to Federal

income tax returns filed after February 28, 2000. However
par agraphs (a) through (g) of this section apply to
transactions entered into on or after January 1, 2003. The
rules that apply with respect to transactions entered into on
or before December 31, 2002, are contained in 81.6011-4T in

effect prior to January 1, 2003 (see 26 CFR part 1 revised as

-35-



of April 1, 2002 and 2002-28 |.R B. 90 (see 8601.601(d)(2) of
this chapter)).

PART 20-—- ESTATE TAX; ESTATES OF DECEDENTS DYI NG AFTER
AUGUST 16, 1954

Par. 3. The authority citation for part 20 continues to
read in part as follows:

Aut hority: 26 U. . S.C. 7805 * * *

Par. 4. Section 20.6011-4T is added to read as fol |l ows:

8§20.6011-4T Requirenent of statenment disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. If a transaction is identified as a

“listed transaction” as defined in 81.6011-4T of this chapter
by the Comm ssioner in published guidance (see 8601.601(d)(2)
of this chapter), and the listed transaction involves an
estate tax under chapter 11 of subtitle B of the Internal
Revenue Code, the transaction nust be disclosed in the manner
stated in such published gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
PART 25--G FT TAX; G FTS MADE AFTER DECEMBER 31, 1954

Par. 5. The authority citation for part 25 continues to
read in part as follows:

Aut hority: 26 U. S.C. 7805 * * *

Par. 6. Section 25.6011-4T is added to read as fol |l ows:
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8§25.6011-4T Requirenent of statenment disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. If a transaction is identified as a

“l'isted transaction” as defined in 81.6011-4T of this chapter
by the Comm ssioner in published guidance (see 8601. 601(d)(2)
of this chapter), and the listed transaction involves a gift
tax under chapter 12 of subtitle B of the Internal Revenue
Code, the transaction nust be disclosed in the manner stated
in such published gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.

PART 31-- EMPLOYMENT TAXES AND COLLECTI ON OF | NCOME TAX AT THE
SOURCE

Par. 7. The authority citation for part 31 continues to
read in part as follows:

Aut hority: 26 U.S.C. 7805 * * *

Par. 8. Section 31.6011-4T is added to read as fol |l ows:

831.6011-4T Requirenent of statenent disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. If a transaction is identified as a

“listed transaction” as defined in 81.6011-4T of this chapter
by the Comm ssioner in published guidance (see 8601.601(d)(2)
of this chapter), and the listed transaction involves an

enpl oynent tax under chapters 21 through 25 of subtitle C of
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the Internal Revenue Code, the transaction nust be discl osed
in the manner stated in such published gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
PART 53-- FOUNDATI ON AND SI M LAR EXCI SE TAXES

Par. 9. The authority citation for part 53 continues to
read as foll ows:

Aut hority: 26 U.S.C. 7805

Par. 10. Section 53.6011-4T is added to read as foll ows:

853.6011-4T Requirenent of statenment disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. If a transaction is identified as a

“listed transaction” as defined in 81.6011-4T of this chapter
by the Comm ssioner in published guidance (see 8601.601(d)(2)
of this chapter), and the listed transaction involves an

exci se tax under chapter 42 of subtitle D of the Internal
Revenue Code (relating to private foundations and certain

ot her tax-exenpt organizations), the transaction nust be

di sclosed in the manner stated in such published gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
PART 54-- PENSI ON EXClI SE TAXES

Par. 11. The authority citation for part 54 continues to
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read in part as follows:
Aut hority: 26 U. S.C. 7805 * * *
Par. 12. Section 54.6011-4T is added to read as foll ows:

854.6011-4T Requirenent of statenment disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. If a transaction is identified as a

“listed transaction” as defined in 81.6011-4T of this chapter
by the Comm ssioner in published guidance (see 8601.601(d)(2)
of this chapter), and the listed transaction involves an

exci se tax under chapter 43 of subtitle D of the Internal
Revenue Code (relating to qualified pension, etc., plans), the
transaction nust be disclosed in the manner stated in such
publ i shed gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
PART 56-- PUBLI C CHARI TY EXClI SE TAXES

Par. 13. The authority citation for part 56 continues to
read in part as follows:

Aut hority: 26 U. S.C. 7805 * * *

Par. 14. Section 56.6011-4T is added to read as foll ows:

856. 6011-4T Requirenent of statenment disclosing participation

in certain transactions by taxpayers (tenporary).

(a) In general. If a transaction is identified as a
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“listed transaction” as defined in 81.6011-4T of this chapter
by the Comm ssioner in published guidance (see 8601.601(d)(2)
of this chapter), and the listed transaction involves an

exci se tax under chapter 41 of subtitle D of the Interna
Revenue Code (relating to public charities), the transaction
nmust be disclosed in the manner stated in such published

gui dance.

(b) Effective date. This section applies to transactions

entered into on or after January 1, 2003.
PART 301-- PROCEDURE AND ADM NI STRATI ON

Par. 15. The authority citation for part 301 continues
to read in part as follows:

Aut hority: 26 U . S.C. 7805 * * *

Par. 16. Section 301.6111-2T is anended as foll ows:

1. Paragraphs (a)(3) and (b)(3)(i) are revised.

2. Paragraph (c)(3) is anmended by adding a sentence at
the end of the paragraph.

3. Paragraph (h) is anmended by revising the paragraph
headi ng and renoving the third sentence through the | ast
sentence and adding two new sentences in their place.

The revisions and additions read as foll ows:

8301.6111-2T Confidential corporate tax shelters (tenporary).

(a) * * %
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(3) For purposes of this section, references to the term
“transaction” include all of the factual elenents relevant to
t he expected tax treatnment of any investnment, entity, plan, or
arrangenent, and include any series of steps carried out as
part of a plan. For purposes of this section, the term
“substantially simlar” includes any transaction that is
expected to obtain the sane or simlar types of tax
consequences and that is either factually simlar or based on
the same or simlar tax strategy. Receipt of an opinion
regardi ng the tax consequences of the transaction is not
relevant to the determ nation of whether the transaction is
the sanme as or substantially simlar to another transaction.
Further, the term
“substantially simlar” nust be broadly construed in favor of
regi stration. For exanples, see 81.6011-4T(c)(4) of this

chapter.

(b) * * *
(3) * * *
(i) The potential participant is expected to participate
in the transaction in the ordinary course of its business in a
form consistent with customary comerci al practice (a

transaction involving the acquisition, disposition, or
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restructuring of a business, including the acquisition,

di sposition, or other change in the ownership or control of an
entity that is engaged in a business, or a transaction
involving a recapitalization or an acquisition of capital for
use in the taxpayer’s business, shall be considered a
transaction carried out in the ordinary course of a taxpayer’s

busi ness); and

*x * * * *

(c)

(3) * * * This presunption is available only in cases in
which the witten authorization to disclose is effective
without limtation of any kind fromthe conencenent of
di scussi ons.

*x * * * *

(h) Effective dates. * * * However, paragraphs (a)(3),

(b)(3)(i), and (c)(3) of this section apply to confidenti al
corporate tax shelters in which any interests are offered for
sale on or after January 1, 2003. The rules that apply to
confidential corporate tax shelters in which any interests are
offered for sale after February 28, 2000, and on or before

Decenmber 31, 2002, are contained in 8§8301.6111-2T in effect
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prior to January 1, 2003 (see 26 CFR part 301 revised as of
April 1, 2002, and 2002-28 |.R. B. 91 (see §601.601(d)(2) of
this chapter)).

Robert E. Wenzel,

Deputy Commi ssi oner of Internal Revenue.

Approved: COctober 15, 2002

Panela F. d son,

Assi stant Secretary of the Treasury.



